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REBUTAL ARGUMENTS

A. The District Court's Order

The State mentions that the District Court noted that the
Petitioner relied upon Justice Rice's concurring opinion and
that the District Court stated that that language was not controlling.
If, as Justice Rice points out, there is an error in this Court's
reasoning in the majority opinion, then this case should be ripe
for review and argument.

If in fact the concurring opinion is not controlling, it
most definitely could have been used by the District Court in
making an informed decision on those facts that Justice Rice

pointed out. That matter will be for this Court to decide.

B. Discussion

The State claims that Petitioner's brief is mainly focused
on the Neufeld case. However, Petitioner's claims and arguments
in the District Court Postconviction Relief, as well as this
appeal, primarily raise as listed claims of the Fifth Amendment
Double Jeopardy violation. Arguments and case law were presented
in the initial brief to support this claim, and this appeal should
be reviewed with the scrutiny of the protections of the U.S.
Constitution as well as the prior decisions of this Court.

The State correctly points out on page 7 of its brief that
"In Neufeld, this Court determined that the State of Montana
sought to punish the defendant for the same sexual contact that
had been previously punished in federal court."

In Neufeld, Justice Rice correctly pointed out that the majority
opinion improperly concluded that the federal charge was for

the same sexual contact(intercourse), as the federal statute



does not "necessarily include" sexual intercourse. If this Court
uses the same analysis as it did in Neufeld when comparing the
charging documents of the State and Federal cases, it should

come to the same conclusion, which is that it was the admitted
sexual activity with a minor in the Federal sentencing proceeding
which imposed the punishment for that conduct, thereby triggering
the protections of the Fifth Amendment and M.C.A. 46-11-504.

It is a foundational principle of our country, that the earliest
Courts of the land have decided, that the protections from multiple
punishment for the same crimes can not be allowed.

This Court in its decision of Neufeld has proven that fact.
Though the cases may not be precisely the same, the similarities
warrant this Court to examine the facts in comparison with Neufeld,
using the same rationale and reasoning in coming to the conclusion
that it is the punishment for the same conduct in another venue
that is the basis for a State charge, is prohibited by the Fifth
Amendment, the Montana Constitution, Montana Statute, and this
Courts own precedent.

The State contends that Witte and Anderson are controlling
in this case, and that Neufeld remains the law in Montana. The
Petitioner contends that Witte and Anderson can not be applied
in the present case, as they are distinquished by the jurisdictional
arena that they were challenged in and the statutory considerations
of each one. Neither of those two cases have the same jurisdic-
tional elements that the Petitioner and Neufeld cases have. The
Supreme Court doed not make Witte binding upon this Court, but
it is a controlling case for other similarly situated federal

cases.



It shouled be noted as well that the Witte Court majority
recognized that the provisions of the U.S. Sentencing Guidelines
would reduce the likelihood of a second punishment. (Witte pg.20)
Reliance on Witte in this case would be misplaced, as the Supreme
Court itself has said that the double jeopardy concerns are reduced
by the provisions of the U.S. Sentencing Guidelines, provisions
that are not available to the Petitioner/Appellant in this case.
Witte does not afford the Petitioner the same protections against
multiple punishment for the same conduct that the U.S.S5.G. does.

Though M.C.A. 46-11-504 provides some protections against
multiple punishments for the same offense, it is not all encom-
passing and it may not contemplate the facts of the instant case,
that may still allow the Petitioner to be punished twice.

The Double Jeopardy Clause is still offended by the State
of Montana's action.

The State next argues that the IAC claims must establish
that there is/was some arguable merit to a motion that was not
filed by defense counsel. Petitioner contends that had counsel
prepared and presented a professionally prepared and researched
brief on the issue, that the merits of the argument would have
been sufficiently presented to the Court to establish and back
the claim of Double Jeopardy and violation of Montana Statute,
even in light of the prior case of Anderson, given the uniqueness
of the present case.

It can not be said now that counsel would not have presented
sufficient arguments to counter the Courts rationale under
Anderson, as Petitioner contends that Anderson would not have

definitely applied anyway.



This position establishes the reasonable probability that
the results of the proceedings would have been different had

counsel filed such a motion. Therefore, the IAC claim has merit.

CONCLUSION

The District Court's analysis of Anderson and Witte are
incorrect and do not apply to Petitioner/Appellant's case.

Petitioner/Appellant's counsel was ineffective by not making
motion for dismissal on double jeopardy grounds, as there was
significant merit to the claim.

The District Court's order denying the Appellant's petition
for postconviction relief should be reversed and ordered to have
the conviction reversed, charge dismissed with prejudice on

double jeopardy grounds and ineffective assistance of counsel.

NOTICE
Petitioner/Appellant requests this Court to appoint counsel
for preparation and representation at any oral argument hearings

that this Court may set.

, -
Respectfully submitted this Anﬁ/'day of May , 2010.
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